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NORTH CAROLINA DECLARATION OF COVENANTS, CONDITIONS AND

RESTRICTIONS FOR KILDAIRE FARMS SUBDIVISION,
WAKE COUNTY . BOOK OF MAPS 1973, VOLUME 4, PAGE 439, BOOK

OF MAPS 1973, VOLUME 4, PAGE 440, AND BOOK

OF MAPS 1973, VOLUME 4, PAGE 441. WAKE COUNTY
REGISTRY. o

THIS DECLARATION, made on the date hereinafter set forth by KILDAIRE

FARMS COMPANY, a 1imited Partnership, hereinafter referred to as "Declarant,"

WITNESSETH:
L m— ¥

WHEREAS, Declarant is the owner of certain property in Cary Township,

County of Wake, State of North Carolina, which is more particularly

described as:

T
: 1. Woods of Kildaire Section, Phases One and Five, Kildaire
Farms Subdivision, as shown On maps recorded in Book of
Maps 1973, Volume 4, Page 439, and Book of Maps 1973,
Volume 4, Page 441, Wake County Registry.
. 2. Farmington Woods Section, Phase One, Kildaire Farms

Subdivision, as shown on map recorded in Book of Maps
1973, Volume 4, Page 440, Wake County Registry. !

AND WHEREAS, Declarant will convey the said properties, subject to
certain protective covenants, conditions, restrictions, reéervatibﬁs.
liens and chargeg as hereinafter set forth; '

NOW, THEREEORE, Declarant hereby declares that all. of the properties
described above shall be held, sold and conveyed subject to' the following
easements, reﬁtrictions, covenants, and conditions, all of which are for
the purpose of enhancing and protecting the value, desirability and
attractiveness of the real property. These easements covenénts. restrictions,
and conditions shall run with the real property and shall be binding on all
parties having or acquiringiany right, title or interest in the described
properties or any part thereof, and gha]? inure to the benefit of each

owner thereof.
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ARTICLE 1 s 2202 meEILI
DEFINITIONS

Section 1. "Assopiation" shall mean and refer to Kildaire Farms
Homeowners Association, its successors and assigns.

Section 2. '"Properties" shall mean and refer to that certain real
property hereinbefore described, and such additions theréto as may hereafter
be brought within the jurisdiction of the Association.

Section 3. “Common Area" shall mean all real propenty owned by the

Association for the common use and enjoyment of all memb%rs or'designated

J
b

classes of members of the Association. %

Section 4. "Private Streets" shall mean those portions of the Common
Area which are designated as street area, whether or notfconstructed or
opened, but which are not dedicated.as a public street and are.not publicly
maintained.

Section 5. "Limited Common Area" shall mean those portions of the
Common Area that serve only a limited number of lots and which may include,
but specifically is not limited to, dr1veways and walkways serving Patio
house and Townhouse Lots, parking bu11d1ngs or areas serv1ng on]y spec1f1ed
Tots, and such other similar areas as mgy;bg_degjgnateg by tbe_ﬁ§soc1at1on.
Limited Common Areas shall be maintained at the expense of‘fhe Owners of
Lots served thereby and not at tﬁe expense of the Assoc1at1on

Section 6. "Lot" -shall mean and refer to any p1ot of 1and shown upon
the last recorded subdivision map of the Properties on which such plot appears
(provided said map has been approved by Declarant), with the exception of the
Common Area and Limifed Common Areas, /

Section 7. "Detached House Lot" shall mean and ref%r to any lot other
than lots located in sections designatgd for Townhouse cbnstruction, Patio
house construction, and apartment construction.

Section 8. "Townhouse Lot" shall mean and refer to‘any lot located in

an area designated for Townhouse .construction, the desiﬁnation of which is not

changed before improvements are ;onstructed thereon. 1
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section 9. "Patio House Lot" {or "Garden House Lot") shall mean and refer
to any lot located in an area designated for Patio (or Garden) house construction,
the designation of which is not changed befqre improvements ére constructed
thereon,

Section 10. “Apartmént Lot" is a lot located in an area designated

for apartment construction.

Section 11. “Lot in Use" shall mean and refer to any,lot, other than
an apartment lot, on which a dwelling unit has been fully %onstructed and
occupied as a dwelling unit, and it shall also mean any lot which has been
conveyed by Declarant to a subsequent purchaser for a period of two years
but which does not have a dwelling unit constructed thereon and occupied,

. and which has not been reconveyed to the Declarant. lg_ggjggggﬁ_sha]] it
Tjnean a lTot owned (originally or by reacquisition) by the Declarant on which
no dweliing unit has been constructed.

In addition to the foregoing, a lot may become a-Lot in Use by
contractual égreement betweéa the‘DécTarant and the owner Of,éuch-iof._

Section 12. "Townhouse parking Afeas“ shall mean those parking areas
and driveways which are constructed on lots or on common_areas but are.for
the beﬁefit of the owners of Townhouse lots.

Section 13. "Patio house parking areﬁs“ shall mean those parking areas
and driveways which are cbnstructed on lots or on common areas but are for

the benefit of the owners of Patio house lots.

Section 14. "Member" shall mean and refer to every pe

rson or entity
who holds membership in the Association. ;
Section 15. "Owner" shall mean and refer to the record owner, whether
one or more persons or entities, of a fee simple title to any Lot which is
a part.of the Properties, ihc]uding contract sellers, but e;c]uding those
having such interest merely as security for the performance of an obligation.
Section 16. ‘"Declarant" shall mean and refer to Kildaire Farms Company
and its successors and assigns to whom the rights of Declarant hereunder are

expressly transferred, in whole or in part, and subject to such terms and

conditions as the Declarant may impose.
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Section 17. "Amenities" shall mean the facilities constructed, erected,
or installed on the Common Area for théiuse, benefit, and enjoyment of Members.
ARTICLE I
ANNEXATION OF ADDITIONAL PROPERTIES

Section 1. Annexation by Members. - Except as provided iin Section 2 of this

Article, additional lands may be added and annexed to the Properties only if
both two-thirds {2/3) of all of the votes entitled to be cast, in the aggregate,
by Class A and Class C members and also two-thirds (2/3) of |all of the votes

entitled to be cast by Class B members, if any, are cast in |favor of annexation.

A meeting shall be duly called for this purpose, written nogice of which shall
be sent to all members of the Association, setting forth the time, place, and
_purpose of the meeting, not less than thirty (30) days nor @oré than s{xty (60)

.ans in advance of the meeting, _ . | |

For the purposes of such meetiqg: the presence thereat of members or
proxies entitled to cast sixty (60%) percent of the votes, {n the aggregate,
of the Class A and Class C members and sixty (60%) percent éf the votes of
the Class B members, if any, sha]l cbnstituté a quorum, If the required quorum
is not forthcoming at any meeting, another meeting may be ca]]ed within sixty
(60) days thereafter, subject to the” not1ce requirement set forth above “and
the required quorum of such subsequent’ meet1ng shall be one- ha]f (172). of the

required quorum of the preced1ng meet1ng

If a quorum-is present and the maJor1ty of the votes are cast in favor
of the annexation, but the majority is less than the two-th1rds (2/3) majority
either of the aggregate Cfass A and Class C votes or of the Class B votes, or
both, required for approval of the annexation, and it appears that the required
two-thirds (2/3) majority of either or all classes may be aéhieved if the members
not present or voting by proxy assent to the annexation, th%n and in that event,
the members not present or votihg by;proxy may assent to oridissent from the
proposed annexation in writing with{n 120 days following the date of the meeting

at which the vote was taken. Each member so assenting or dissenting shall
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be deemed to have cast, respectively, a]] of the votes to wh1ch he 1s entitlied

under Art1c1e IV of this-Declaration e1ther in favor of or aga1nst the annexation.
If the number of votes cast at the meeting in favor of the annexat1on together
with the votes deemed to have been cast by the members assenting to the annexation,
shall constitute the requisite two-thirds (2/3) majority of all votes entitled

to be cast both by the Class A and Class C members, in the aggregate, and by

the Class B members, the annexation'sha11 stand approved.

Section 2. Annexation by Declarant The Declarant may annex additional

lands to the Properties in the fo]]ow1ng manner: }

(a) If, within ten (10) years of the date of 1ncorporat1on of
the Association, the Declarant should develop additional lands within the
_boundaries shown on the general plan of Kildaire Farms heretofore submitted
- §3 the Town of Cary, such additional lands may be annexed tolsaid Properties
without the assent of the C]as; A and Class C members. Detailed plans for
the development of additional lands may be submitted to the Town of Cary
prior to such development if such submission is required by ordinances of

the Town of Cary. i | E
(b) If, within ten (10) years of the date of 1ncorporat1on of
the Assoc1at1on the Declarant should develop, from time to t1me an
additional tract or additional tracts of land, other than as set in sub-
section (a) above, consisting of not more than four hundred <400) acres in the

aggregate, such additional lands may be annexed to said Properties without
t

'the assent of the Class A and Class C members, provided, however, that such

annexation shall be approved by the Town of Cary if such approval is required
by ordinances of the Town of Cary, and, provided, further, tﬁat the develop-
ment of the additional lands described in this Section shall linclude amenities,
exclusive of lakes, equiva?enf in replacement cost (computed_at the time

that construction of the additional amenities is commenced and on the basis

of the number of dwelling units being served) to those constr#cted on the
Properties, except as hereafter stated. (For example, if the' number of
dwelling units constructed on the additional lands which are ennexed should

be one-half (1/2) the number of dwellings on the Properties, the value of the

-5.
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amenities constructed on account of the additional lands would be one-haif
(1/2) to the value of the amenities co@structed on the Properties).

(c) The Declarant may annex to the Properties the additional lands
described in Subsections (a) and (b) o this Section 2 by recording in the Wake
County Registry a declaration 6f anhéxation, duly executed by Dec]aranf, describing
the lands annexed and incorporating the profisions of this Declération, either by
reference or by fully setting out said provisions therein. Theladditional
Tand shall be deemed annexed to the Propertiés on the date of recordation
of the declaration of annexation, and no action or consent on the part of
the Association or any other person or entity shall be necessary to accomplish
the annexation except the Town of Cary, as provided in Subsectigns (a) and (b).

(d) Subsequent to recordation of the declaration of annexation by
the Declarant, the Declarant shall deljver to the Association one or more
deeds conveying any Common Area within the lands annexed as such Common Area
is developed. It is understood, however, that the amenities which have been
planned for inclusion within the genera1'p1an of Kildaire Farmﬁireferred to
in this Section 2-are intended for the use of the occupants of 2,950 dwellings
and it is estimated that the adequate mai;ténance of such-amenities will reqyirer
dues from fhis number of members_%n ordeé;fb;avoid excessiveAéhargé§;f-Notwith-
standing any provision in this 1nstfument fo‘the contrary, if less than 2,950
dwelling units are. constructed within the boundaries shown on_the general plan _
of Kildaire Farms referred to in Subsection (a) of this Section 2, no additional ;
amenities shall be required on account of: the énnexation of additional prop-
erties outside the boundaries shown on the general plan of Kildaire Farms until
the number of dwelling units within and outside said boundariesfexceeds 2,950,

ARTICLE I1I
MEMBERSHIP !

Section 1. Members. The Declaranﬁ, for so long as it shall be an Owner,

4

and every person or entity who is a record owner of a fee or unqivided fee

-6~
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interest in any Lot which is subject by covenants of record to assessments

by the Association, including contract sellers, shall be a member of the Association.
The foregoing is not intended to include persons or entities who hold an interest
merely as security for the performance of an obiigation.? Ownership of such

Lot shall be the sole qhalification for membership, and no Owner shall have

more than one membership, except as expressly provided ereinafter. Membership

shall be appurtenant to and may not be separated from owPership of any Lot

which is subject to assessment by the Association. The Board of Directors

may make reasonable rules relating to the proof of owner;hip of a Lot in this

subdivision.

Section 2. Guest Memberships. The Declarant, in consideration of the

assessments paid by it pursuant to Article VI, shall have the right, for a
-period of five (5) years following the date of incorporation of the Association,
to_issue annual guest memberships to such persons as it may desire. The number
of guest memberships issued and in force shall not exceed; in the aggregate,
one hundred (100) at any one time. A guest membership shall entitle the
holder and his family to the full use and privileges of fhe Common Area and
facilities thereon, but shall not entitle the holder to membership or any
othér privileges of the Association, including voting privileges. The
holder of the guest membership shall not be subject to dqes or assessments,
but shall be subject to all rules and regulations of the |Association governing
the use of the Common Area and facilities thereon. |

Section 3. Nonparticipating Memberships. The Boar? of Directors is

authorized to sell nonparticipating memberships to such Qersons, for such

term (not to exceed one year), in such numbers, and for éuch price, as it,

in its discretion, shall deem appropriate; provided, however, that the Board
shall not sell such numbef of nonparticipating memberships that the use of the

|
Common Area and facilities by holders thereof shall materially interfere with

the use and enjoyment of the Common Area and facilities by Lot Owners and
guest members. HNonparticipating memberships may be so1d5pursuant to such terms
and conditions (including, but not limited to, restrictions and limitations

as to the facilities which the purchaser may use and the_hours of such use)
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as the Board of Directors may impose. Purchasers of nonparticipating member-
ships shall not be members of the Association nor shall they be entitled to
any of the privileges of the Associatibn} including voting privileges, other
than the use of the Common Areas (excldéive of Private Streets and Limited
Common Areas) or portions thereof. Nohsarticipating memberships shall be
subject to the rules and regulations of the Association governing the u;e of

the Common Area and facilities thereon, But shall not be subject to dues or

ARTICLE TV

assessments of the Association. a ] ' ' {
VOTING RIGHTS !

Section 1. The Association shall have three classes of voting membership:

) Class A. Class A members shall bé all those Qwners as defined in Article
T .
* 1II with the exception of the Declarant and Class C members. Class A members
I

shall be entitled to one vote for each Lot in which they hold the interest required
for membership by Article III. When more than one person hq%ds such interest |

in any Lot, all such persons shall be members. The vote for; such Lot shall be
exercised as they among themselves deﬁekmine, but in no evenF shall more than

one vote be cast with respect to-any:EBt, and no fractional %ote may be cast with
respect'to any Lot. | !

Class B. The Class B member'shé11 be the Declarant. The Class B member

shall be entitled to ten (10) votes for each Lot in which it holds a fee or undivided

fee interest, provided that the Class B membership shall cease and be converted
to Class A membefship on the hap;éning'of either of the following events, whichever
: occuré earlier:
(a) when the total votes outstaﬁding in Class A membership equal the
total votes outstandihg in Class B membership; provided, that
the Class B membership shaT] be reinstated with all riy "5,
privileges, and responsibilities if, after conversion of the
Class B membership tolCIass A membership heréunder, additional
lands are annexed to the Properties without ?he assent of Class
A and Class C members on account of the deveJOpment of such

additional lands by tﬁe Declarant, all within the times and as

provided for in Article II, Section 2 above;|or

-8-
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Class C. Class C members shall be members who own apartment dwellings which
are within an area which has been annexed to the Associatioﬁ. A Class C member
shall be entitled to one-fourth {1/4) vote for each apartment in which he holds
the interest required for membership by Article III.- !

Section 2. In every instance, Class A and Class C votes shall be counted
together as though they were one class, both for the purpose of establishing a
quorum and for voting.

Section 3. The right of any member to vote may be sus#ended by the
Board of Directors for just cause pursuant to its rules and regulations and

according to the provisions of Article V, Section 1(d). !
ARTICLE V
: .'?. PROPERTY RIGHTS

Section 1. Members' Easements of Enjoyment. Every member shall have a right

and easement of enjoyment in and to the Common Area and such easement shall be
- .. appurtenant to and shall pass with the title to every assessed Lot, subject to
‘éach of the following provisions:

(a) The right of the Association to limit the nuﬁber of guests of members;

(b) The right of the Assogiation to charge reasonable admission and other
fees for the use of any recreational facility situated upon:the Common Area;

(c) The right of the Association, in accordance with its Articles and
By-Laws, to borrow money for the purpose of improving the Common Area and facilities
and in aid thereof to mortgage the Common Area, or any portion thereof, except
Private Streets, and the rights of such mortgagee in said Properties shall be
subordinate to the rights of the homeowners hereunder;

(d) The right of the Association to suspend the ﬂoting rights and right
to use of the recreational facilities by a Member or any peﬁson to whom he has
delegated his right of enjoyment for any period during whicH any assessment against

? ] his Lot remains unpaid; and for a period not to exceed thirty (30) days, for any
| infraction of its published rules and regulations. ]

(e) The right of the Association to dedicate or transfer all or any

{
part of the Common Area to any public agency, authority, or utility for such purposes’

UL IS ITT o oo 8 i : T e = e .
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and subject to such conditions as may be agreed to by “the members, prov1ded however,
that no conveyance of L1m1ted Common Area sha11 deprive any member of the full
use thereof. No such dedication or transfer sha11 be effective unless.an 1n§troment
signed by members entitled to cast two- th1rds (2/3) of the votes of the Class A
and Class C membership and two-thirds (2/3) of the votes of the Class B membership,
if any, has been recorded, agreeing to such ded1cat1on or transfer, and unless
written notice of the proposed action is sent to every member not less than thirty
(30) days nor more than sixty (60) days in advance; prov1ded further, however,
that the Board of Directors, without thexjoinder of the members, may dedicate or
transfer any Private Street to the Town of Cary or other governmenta] entity that
assumes ‘responsibility for maintenance of such street, and upon acceptance of dedica-
“ion or transfer, the street sha11-cease to be a Private Street or port1on of the
éommon Area.

(f) The right of the indiridua1 members to the exclusive userf parking
spaces as provided in this Article;: | |

(g) Class C members shall be Jimited to the use of those portions of
the Common Area referred to in Sect1on 6 of Article VI; and |

(h) The right of the Assoc1atlon to formulate, pub11sh and enforce rules
and regulations as prov1ded in Art1c1e X - o '

Section 2. Delegation of Use. Any member may delegate, in accordance with

the ByLaws, his right of enjoyment to the Common Area and fac111t1es to the members
of his family, his tenants, or contract purchasers who reside on the property.

section 3. Title to the Common Area. The Declarant hereby covenants for

jtself, its heirs and assigns, that 1t w111 convey fee s1mp1e title to the Common
Area shown on the aforementioned recorded maps to the Association, free and clear
of all encumbrances and liens, prtor to the conveyance of the first lot, except
utility, antenna and dra1nage casements and easements 1o governmenta] authorities.
. Similarly, Declarant will convey‘to the Association common areas whlch are parts
of Kildaire Farms as those portions ‘are annexed in the future until all common
areas as shown on the plans approved by the Town of Cary Aave been conveyed to

I
the Homeowners Association.
|
]

-10-




BK002202PG00334

BOGK 2202 PcEdd 4

Section 4. Parking Rights. Ownership of each Lot upon which a Townhouse

or Patio House is constructed shall entitle the owner or owners thereof to

one assigned automobile parking space and to the use of at least one additional
parking space (providéd, the Association, in its discretion, may permit the

use of more than one additional space), and the assigned space shall be as

near and convenient to said Lot as reasonably possible, together with the right

of ingress and egress in and upon said parking areas. The Association may

regulate the parking of boats trailers, and other such 1tems on the Common

Area (including the provision of special facilities for which a reasonable

charge may be made). No boats or trailers shall be parked within the right

of way of any public or private street in or adjacent to %i]daire Earms Subdivision.

Section 5. TV Antennas and Piped-In Music. The Assbciation may provide

one or more central television antennas for the convenienhe of the members
and may supply piped-in music and the cost of these may b% included in annual
or special assessments.  The Association may regulate or prohibit the erection
of television antennas on individual lots.
ARTICLE VI
COVENANT FOR ASSESSMENTS

‘Section 1. Creation of the Lien and Personal Obligation of Assessments .

Notwithstanding any provision or inference in this Declaration to the contrary,
no detached house lot, Townhouse lot, or Patio House lot, shall be subject

to any annual or special assessment until and unless such.1ot becomes a Lot

in Use.

The Declarant, for each Lot in Use owned within the Properties, hereby
covenants, and each Owner of any Lot in Use, by acceptance of a deed therefor,
whether or not it shall be so expressed in any such deed Qr other conveyance,
is deemed to covenant and agree, to pay to the Associatioﬁ: (1) annual assessments
or charges, and (2) special assessments for capital improvgments, such assessments
to be fixed, established, and collected from time to time as hereinafter provided.
The annual and special assessments, together with such 1nterest thereon and

costs of collection thereof, as hereinafter provided, sha] be a charge on

|
n -
|
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the Tand and shall be a continuing lien upon the property aga{nst which each
such assessment is made. FEach such assessment, together with such interest and
costs, and reasonable attorney's fees_ghall also be the personal obligation of
the person who was the Owner of such-property at the time when the assessment
fell due. The personal obligation shall not pass to his successors in title
unless expressly assumed by them. A1l assessments relating to Common Area other
than Limited Common Areas sha]i be shhée&ﬂeqﬁa11y‘by the ‘owners of each ot in
use except that apartment lots shall be éssessed as hereinafter provided. Al]
assessments which-are for the—maintenance'ofmﬁmproqements of Limited Commen Areas
shall be shared equally by those Owners of Lots served by such Limited Common
Areas. ' |

Section 2. Purpose.of Assessments The assessments levied by the Association

sha11 be used exclusively for the purpose of promoting the beautification of

the Properties, the recreation, health, safety, and welfare of the residents

in the Properties, the enforcement of these vaenants and the rules of the Association,
and, in particular, for the improvement and méintenante of theEProperties and

providing the services and facilities devoted to this purpose and related to

the use aﬁd enjoyment of the Common Area. Notwithstanding any provision or 1nference
to the contrary herein, the paramount duty of the Association is to maintain

the Private Streets in at least as good condition as publicly maintained streets

in Kildaire Farms Subdivision, and this duty shall have precedence over the maintenance
of the remainder of the Common Area. f |

Section 3. Basic and Maximum Annual Assessments. To and including December

31, 1974, the basic (and maximum) annual assessment shall not be in excess of
$300.00 per Lot in Use, except as otherwise provided herein, the ‘exact amount
of which shall be determined from time to time as provided in subsect1on {c) of
this Section 3,

(a) From and after December 31, 1974, the basic annual assessment may
be increased by the Board of Directors of the Association effeqtive January 1 of

:
each year, without a vote of the membership, by a percentage which may not exceed

twice the percentage increase reflected in the U. S. City average Consumer Price

Index - United States and selected areas for urban wage earners and clerical

workers, all items most recent index and percent changes from seTected

dates (published by the U. S. Bureau of Labor Statistics, washi%gton,
| - =12~

'
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D. C.), or such Index as may succeed the Consumer Price Index, for the twelve-
month period ending the immediately preceding July 1; and such increased assessment
shall be the maximum annual assegsment.

(b) After December 31, 1974, the basic annual assessment may be
increased by an affirmative vote of two-thirds (2/3) of the members or proxies
who are entitied to vote at a meeting called for such purpose, and the increased
basic annual assessment shall be' the basic annual assesshent. Written notice
of the meeting shall be given to all members not less than thirty (30) days
nor more than sixty (60) days in advance of the meeting, setting forth the
date, time, place, and purpose of the meeting. The pronisions of this subsection
shall not apply to nor be a limitation upon any change ﬂn the basic and maximum
assessments undertaken as an incident to a merger or consolidation in which
the Association is authorized to participate under its Articles of Incorporation.

(c) After consideration of the current maintenance costs and future
¢ needs of the Association, the Board of Directors may fin the annual assessments

at an amount not in excess of the maximums.

(d) None of the requirenents or limitations of this Section 3 shall
app]y to assessments 1ev1ed pursuant to Section 6. of this Art1c1e

(e} For so 1ong as the Declarant.has-a ma30r1ty of- the C]ass A and
Class B votes, the Declarant w111 supp]y any deficit for the expenses of the
maintenance - and operat1on of the Commoh Area to the extent that the annual
assessments paid by the -Owners of Lots in Use are inadequate for this purpose,
so that at such time as control of the Homeowners Association passes from the
Declarant, the Association shall have no accrued debt for maintenance and operation

of the Common Area.

Section 4. Special Assessments for Capital Impro;ements. In addition
to the annual assessments authorized above, the Associgtion may levy in any
assessment year, a special assessment applicable to thet year only, for the
purpose of defraying, in whole or in part, the cost ofiany construction or
reconstruction, unexpected repair or replacement of a described capital improvement

upon the Common Area, including the necessary fixtures and personal property
|

|
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related thereto; provided that any such assessment shall Ee adopted by a two-thirds
(2/3) affirmative vote of each c1a$sggf ﬁemberé voting inlperson or by proxy at

a meeting duly called for this purpose, wfitten notice of whicp ghall be sent

to all members not less than thirty {go)‘days nor more than si*;y (60) days in
advance of the meeting, setting forth_the time, place, an%ﬁpurppse of the meeting.

section 5. Uniform Rate of Assessment. Both annual and special assess-

ments relating to the Common Area must be fixed at a uniform rate for all Lots
in Use and may be collected on a manthly basis.

Section 6. Assessment of Apartment Lots for Share of Maintenance of

Designated Portions of Common Areas. The owners of Apartment lots shall

provide for apaftment dwellers reasohablé recreational facilities and oben
“yoareas without contribution from the—A$soc1afion. However, it is recognized that
J'apartment dwellers of the Kildaire Farms area are likely to use or otherwise benefit
from the use or availability of-portjohs of the Common Area and therefore should
<. _ participate in the cost of such maintenance. It is provided, therefore, that
the tenants of the Apartment lots 59311 habe the privi]ege.of using any of the
following portions of the Common Areg:' greenways, picnic ;reas, nature trails,
gardens, lakes, multi-play areas and athletic fields.
The Owner of each Apartment lot shall pay to the Association Five Dollars
($5.00) per month per dwelling unit on each Apartment 1ot,:commencing as to
each dwelling unit when first occupled and continuing theréafter whether or
not occupied. The Association shal] maintain separate recérds_on the
maintenance and capital improvement%éosts of the portions gf the Common
Area which apartment dwellers are entitled to use. When t?ese costs have
been ascertained, the assessment payable by the apartment owner shall be
adjusted up or down from time to time to the end that these costs are
shared prorata on a per unit basis by each'Lot in Use and éach dwelling
. : _

unit on the Apartment Tots. ' '

Section 7. Quorum for Any Action Authorized Under Sections 3 and 4.

At the first meeting called for the:purposes stated in Sections 3 and 4 hereof, the
; .

presence at the meeting of members dr of proxies entitled to cast sixty

(60%) of all the votes of each class§ of membership shall constitute a quorum.

P =4-
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[f the required quorum is not forthcoming at any meeting, another meeting
May ba called, subject to the notice requirement set forth?1n Sections 3 and
4, and the required quorum at any such subsequent meeting %ha]] be one-half
(1/2) of the required qQorum at the preceding meeting. Suéh subsequent
meeting shall be held within sixty (60) days following the‘preceding
|

meeting. , !

' I
Section 8. Date of Commencement of Annual Assessments: Due Dates.

The annual assessments provided for herein shall commence Js to al].Lots in

Use, then or thereafter existing, on the first day of the qonth following

the conveyance of a portion of the Common Area unless postﬁoned or waived by the
Board of Directors of the Association. The first annual assessments shall be
adjusted according to the number of months remaining in the!fiscal year.

' ..?The Board of Directors shall fix the amount of the annuail assessment against each
Lot at Teast thirty (30) days in advance of each annual assessment period.
Written notice of the annual assessment shall be sent to every Owner subject
‘thereto. If the Board of Directors of the Association shall determine that
it.would be inequitable to require the payment of the full amount of annual
assessment (as might be the case if only a few of the recreationa] amenities
‘are available for the use of members) the Board may waiye.payment of any portion
of the assessment. The due dates and appropriate penalties for late payment
shall be established by the Board of Directors. The Association upon demand
at any time shall furnish a certificate in writing signed by an officer of the
Association setting forth whether the assessments on a épecified Lot have been
paid. A reasonable charge may be made by the Board for thegissuance of these
certificates. Such certificates shall be conclusive evidenée of payment of
any assessment therein stated to have been paid. _

Section 9. Effect of Nonpayment of Assessments: Remedies of the

|
Association. Any assessments which are not paid when due sﬁal] be

delinquent. If the assessment is not paid within thirty (Bd) days after the
due date, the assessment shall bear interest from the date of delinquency at
the rate of eight (8%) percent per annum, and the Associatio% may bring an

;; action at law against the Owner personally obligated to pay the samé, and

interest, costs and reasonable attorney's fees of any such action shall be

!
l
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added to the amount of such asgessmenf No owner‘may waive or otherwise escape
1iability for the assessments prOV1ded for herein by no? use of the Common
Area or abandonment of his Lot |

Section 10. Subord1nat10n of the Lien to Mortgages. The lien of the
. l :

assessments provided for herein shall be subordinate to the lien of any mortgage
or mortgages. Sale or transfer of any Lot shall not affect the assessment
lien; provided, however, that the sale or transfer of any Lot which is Subaece
to any mortgage, pursuant to a decree of forec1osure under such mortgage or
any proceeding in lieu of forec]osure thereof sha]] ext1ngu1sh_the Tien of
such assessments as to payments thereof wh1ch became due prior to such sale
or transfer. No sale or transfer sha]] re11eve such Lot from T1ab1]1ty for
any assessments thereafter becom1ng due or from the lien thereof
ARTICLE VII
PARTY WALLS

Section 1. General Ru]es of Law to Apply. Each wa11 which is built

as a part of the original construct1on of the homes upon the Properties and
placed on the d1v1d1ng Tine between: the Lots and all reconstruct1on or extensions
of such walls shall constitute party walls, and, to the extent not. inconsistent
with the provisions of this Article, the general rules of law regarding party
walls, lateral support in be]qw-eround construction and of Tfabf]ity for property
damage due to negligence or willful acts or omissions shaii apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost of reasonable

repair and maintenance of a party-wall shall be shared by the Owners who make
use of the wall in proportion to’ such use. - 4

section 3. Destruction by Fire or Other Casualty. If a party wall is

destroyed or damaged by fjre or other casualty, any Owner:who has ‘used the
wall may restore it, and if the other Owners thereafter make use of the wall,
they shall contribute to the cost of restoration thereof in proportion to
such use without prejudice, however, to the right of any such Owners to call
for a larger contribution from the others under any rule Jf law regarding

Tiability for negligent or willfu] acts or omissions.

3
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Section 4. The owner of any Lot may éonstrdct, reconstruct or’

extend a party wall in any direction (subject to and within the limitations
of architecturaT control and other limitations of these Covenants) with

the right to go upon .the adjoining Lot to the extent reasonably necessary

to perform such construction. Such construction shall Ee done expeditiousiy.
Upon completion of sucﬁ construction, such owner shall restore the adjoining
Tot to as near the same condition which prevailed on it before the
commencement of such construction as is reasonably practicable.

Section 5. Weatherproofing. Notwithstanding any other provision of this

AEtic]e, an Owner who by his negligent or willful act causes the party wall
to be exposed to the elements shall bear the whole cost of furnishing the
necessary protection against such elements. j

Section 6. Right to Contribution Runs with Land . The right of any

Owner to contribution from any other Owner under this Article shall be
appurtenant to the land and shall pass to such Owner's successors in title.

Section 7. Certification by Adjoining Property Owner That No Contribution

is_Due. If any Owner desires to sell his property. he may, in order to

assure a prospective purchaser thaf no adjoining property owner has a right
of'contribution as provided in this Article VII, request of the adjoining
property owner or property owners a certification that po right of contribution
exists, whereupon it shall be the duty of each adjoining property owner to

make such certification immediately upon request and without charge; provided
however, that where the adjoining property owner c1aimsla right of
contribution, the certificatiop shall contain a‘recitallo? the amount

claimed. |

Section 8. Arbitration . In the event of any dispute arising concerning

a party wall, or under the provisions of this Article, such dispute shall
be settled by arbitratiﬁn as provided by the then existing laws of North
Carolina relating to arbitration. i
ARTICLE VIII
ARCHITECTURAL CONTROL AND INSPECTION
No site preparation or initial construction, erection, or installation

of any improvements, including, but not limited to, residences, outbuildings,

17 |
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fences, walls, and other structures, shall be undertaken jupon the Properties

uniess the plans and specificatiohs.therefor, showing the nature, kind,
shape, height, materials, and 1ocatfgn of the proposed improvements shali
have been submitted to the Declarant or its_agent and expressiy approved in
writ%ng. No subsequent a]terationbor modification of anﬂ existing improvements
nor construction, erection, or insta]}ation of additional improvements may
be undertaken on any of the Propertié; withoqt prior review and express written
approval of the Board of Directors qfﬁtpefAssociation; or by?apiarchitectural
committee compﬁsed of thrée (3) of @ére representatives éppoiﬁféd by the Board.
In the event that the Dec]aranf or ‘the Association, és thé case may be,
fails to approve or disapprove the s?teror design of any propoééd improvements
within thirty (30) days after p]ahs énd séecifications therefor have been
submitted and received, approval wiT]'Qot_be'required, and the requirements
of this Article will be deemed to'hSQeibeen %Q]]y met; pSovided, that the
¢ ' plans and specifications required to be submitted shall Hot be deemed to have
been received by the Declarant or{tbg Association if they contain erroneous
data or fail to present adequate 1nf6rmation upon which éhe Declarant or the
Association, as the case may be, can arrive at a decision. |
The Deciarant shall have the’rjght, at its e]ection} but shall ﬁot be
required, to enter upon any of the Properties during site preﬁa}ation or construction,
erection, or installation of imprqvgments to inspect the work being undertaken

|
and to determine that such work is bgjng performed in conformity with the

approvad plans and specifications and in a good and workﬁan]ige manner, utilizing
approved methods and good quality ﬁaterials.
ARTICLE IX .
EXTERIOR MAINTENANCE
The maintenance of Lots in Use and improvements constructed thereon

shall be the duty of the'bﬁners-ofo§uchw1otswandpsha11Ln0tkporéal1y Bé

interfered with by the Associatioﬁ or any person. If, however, in the
~opinion of-the Association any owner sha]l:fai1_;p‘maiptqin_aqy Lot in Use

owned by him in a manner which is:reasonably neat and order1y‘6r shall fail

18
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to keep improvements constructéd thereon in a state of repair so as not to
be unsightly, all in the opinion of the Association, the Association in
its discretion, and following ten (10) days written notice to the Owmer,
may enter upon and make or cause to be made repairs to such improvement
and.perform such maintenance on the lot as the cutting of grass, pruning of
- shrubbery, seeding and other items of erosion control. The Association
shall have an easement for the purpose of accomplishing the foregoing. The
cost incurred by the Association in rendering all such services, plus a
service charge of fifteen (15%) percent of such cost, shall be added to
and become a part of the assessment to which such Tot is gubject.
ARTICLE X
v USE RESTRICTIONS

Section 1. Rules and Requlations. The Board of Diréctors of the
1

Association shall have the power to formulate, publish anﬁ enforce reasonable
: .

i
rules and regulations concerning the use and enjoyment ofithe Common Area.

Section 2. Quiet Enjoyment. No obnoxious or offens?ve activity shall

be carried on upon the Properties which may be or may become a nuisance or
annoyance to the neighborhood.
ARTICLE XI
EASEMENTS 1
A1l of the Properties, inciuding Lots and Common Arga, shall be subject
to such easements for driveways, walkways, parking areas; water lines, sanitary
sewers, storm drainage facilities, gas lines, telephone and electric power

lines, television antenna lines and other public utilities as shall be established

by the Declarant or by his predecessors in title, prior to the conveyance

of lots to subsequent owners or the conveyance of Common Area to the Association;

and the Association shall have the power and authority to grant and establish

upon, over, under and across the Common Area conveyed to;it, such further

easements as are requisite for the convenient use and enjoyment of the Properties.
|

All Patio House and Townhouse Lots and the Common Area shall be subject

to easements for the encroachment of initial improvements constructed on

19
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adjacent Lots approved or constructed by the Declarant to the éxtent that such
initial improggmgnts actually encroach, including, byt not limited to, Such.,i
items as %irep]aces, overhanging eaves, gutters, downspouts and walls,

An easement is hereby gstab]ished.for fhe benefit of the Town of Cary
over all Common Area hereby or hereafter éstablished for setting,-removing, and
reading water meters, maintaining and replacing water, sewer.and drainage facilities,
firefighting and garbage collection. | i
ARTICLE}XII i

GENERAL PROVISIONS

Section 1. Enforcement. The Association, or any Owner, shall have the

right to enforce, by any proceeding at law or in equity, all restrictions,
cggditions, covenants, reservations, liens and charges now or.hereafter imposed
by the provisions of this Declaration. Failure by the Association or by any
Owner to enforce any covenant or restriction herein contained shalj in no

event be deemed a wajver of the right to_do_so thereafter.

Section 2. Severability, Invq]ida;jon of any one of these covenants or

restrictions by Judgment or court order shall in no wise affect any other

provisions which shal] remain in full force and effect.
' . |

Section 3. Exchange of Common Area-for other Portions of the Properties,

Notwithstanding any provision herein to the contrary, it is expressly provided
that the Association may convey to the Declarant, as wel] as aﬁy other member,
in exchange for other portions of the Properties conveyed by tqe Declarant or
other member to the Association, any partion of the Common Area!theretofore
conveyed to the Association, a?] as provided in the Articles of‘Incorporation
of the Association. Upon such Conveyance, the area thus convey?d to the Declarant
shall cease to be Common Area and shall cease to be subject to %he provisions
of these Covenants relating to the Commdn Area, but the area thJs conveyed

to the Association shalj become Common  Area and subject to the provisions of
these Covenants relating to Common Area.‘ (The following hypothetical situation
is by way of illustration, but not of 1iﬁitation: Due to a surv;ying error,

an undesirable drainage area is designatgd for the location of Townhouse lots.

Under this provision, the Declarant and the Association exchange deeds so that

=20~
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the Townhouse lots may be relocated within the Townhouse Common Area and the
Area designated for Townhouse lots may be converted to Common Area.)

Section 4. Amendment. The bovenants, conditions and restrictions of

this Declaration shall run with and bind the land, and shall inure to the benefit
of and be enforceable by the Association, or the owner of any Lot subject to

{
this Declaration, their respective legal representatives, heirs, successors,

and assigns, for a term of thirty (30) years from the daté this Declaration

is recorded, after which time said covenants shall be automatically extended

for successive periods of ten (1Q) yéars. The covenants,!conditions and restri-
ctions of this Declaration may be amended during the first thirty (30) year

period by an instrument signed by the Owners of not less than ninety {90%)

percent of the Lots, and thereafter by an instrument signed by ;he Owners of

not less than seventy-five (75%) percent of the Lots; proVided, however, that the
Board of Directors of the Association may amend this Declaration to correct any
obvious error or inconsistency in drafting, typing, or reproduction without action
or consent of the Owners, and such amendment shall be certified as an official

act of the Board and recorded in the Wake County Registry.

Section 5. Procedure for Certification and Recordation of Amendment. Any

instrument amending these t&venanté,?conditions, and.rggtriqtions-(other than
an amendment by the Board to correct an error or inconsistency in drafting,
typing, or reproduction) shall be de]ivered,_fo]lpwing 9xeqution by tpe Owners,
to the Board of Directors of this Association.iThereupon, thé ﬁoard of D{réétors
shall, within thirty (30) days after delivery, do the following:

(a) Reasonably assure itself that the amendment has been'executed
by the Owners of the required number of Lots as provided in Section 4 of this
Article. (For this purpose, the Board may rely on its roﬁter of members and

shall not be required to cause any title to any Lot to befexamined);

which certification shall be executed by the Association in the same manner

(b) Attach to the amendment a certification as to its validity,

that deeds are executed. The following form of certification is suggested:

|
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CERTIFICATION OF VALIDITY OF AMENDMENT TO COVENANTS

CONDITIONS AND RESTRICTIONS OF KILDAIRE FARMS SUBDIVISION

By authority of its Board of Directors, Kildaire Farms Homeowners Association
hereby certifies that the foregoing 1nstrument has been duly executed by the
. Owners of percent of the Lots of Kildaire Farms Subd1v1s1on and is,

therefore, a valid amendment to. the ex1st1ng covenants, cond1t1ons and restrictions

of Kildaire Farms Subdivision.

This the day of _ 1973

KILDAIRE FARMS HOMEOWNERS ASSOCIATION ©
ATTEST: ' ~ BY

i : President

Secretary
_'y- (c) Immediately, and w1th1n the thirty (30) day per1od aforesa1d cause
the amendment to be recorded in the Wake County Reg1stry. |
A1l amendments shall be effective from the date of recordat1on in the

¢ Wake County Reg1stry, provided, however that no such 1nstrument shall be valid
until it has been 1ndexed-in the name of this Association. ‘When any instrument
purporting to amend the covenants, conditions and restrictions has been
certified by the Board of D1rectors recorded and indexed ae provided by this
Sect1on, it shall be conclusively presumed that such instrument constitutes a
valid amendment as to the Owners of aII Lots in K11da1re Farms Subdivision.

Section 6. Declarant's Right to Amend Declaration with Approval of

Veterans Administration or Department of Housing and Urban Development. In the
i i

event that the Declarant shall seek-to obtain approval of this Declaration and
the plan of development of tha Properties in order that the lots and improve-
ments constructed thereon will be e]1g1b]e for loans approved or guaranteed by
the Veterans Adm1n1strat1on (here1n ca]led "VA") or the Department of Housing
and Urban Development (herein called "HUD"), or other governTental agency, it

< .1s likely that such agency or agencies will require changes 1n this Declaration
in order to make the lots and 1mprovements thereon eligible for such loans.
In such event, the Declarant, without the consent or approval of any other

owner, shall have the right to amend this Declaration, and the amendment shall

-22-
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become effective upon recordation of the amendment, along with attached
evidence of approval by the appropriate governmental ageﬁcy, in the Wake
County Registry. A letter from an official of the VA, HQD, or other appropriate
governmental agency, requesting or suggesting an amendmeﬂt, shall be sufficient
evidence of the approval of VA, HUD, and/or such other aéency.

Section /. Right of Declarant or Association to Amend To Achieve

|
Tax-Exempt Status. The Declarant, for so long as it shall retain control

of the Association, and, thereafter, the Board of Directors of the

s : L | .
Association, may amend this Declaration as shall be necessary, in its
I

opinion, and without the consent of any'Owner, in order to qualify the
Association or the Properties, or any portion thereof, f%r tax-exempt status.
Such amendment shall become effective upon the date of iﬁs recordation in

the Wake County Registry. :

Section 8. Protective Covenants for Detached House Lots. Nothing

herein shall affect the Declarant's right to establish from time to time
appropriate protective covenants governing the use of Detached House Lots
and the size and location of bui]dinés thereon. |
ARTICLE XIII ;
EASEMENTS APPURTENANT TO LOTS :

A1l Private Streets and Limited Common Areas shall be subject to an
easement in favor of every lot to which they are adjacentior which they are
designated to serve and shall be deemed appurtenant to each such lot, whereby
the owner of each such Tot shall be entitled to use them as a means of ingress,
egress and regress and such other uses as shall have been|desighated. Such
easement shall be superior to every encumbrance of whatev%r nature to which
any of the Common Area may be subjected.

ARTICLE XIV C
DISSOLUTION OR INSOLVENCY OF THE ASSOCIATIO$

|
In the event that the Association becomes 1nso]vent,|is dissolved or

for any reason whatsoever loses the ownership of any of the Private Streets

or Limited Comnon Areas referred to in Article XIII above, the Owners of
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lots having an interest in such Limited Common Areas and Private Streets
may, at their election as determined by majority vote, form a non-profit
corporation as provided in the Charter and By-Laws of the Association and
assign to it the duty and authority to assess on a per lot basis all lots
abutting such Common Area, whereupon such corporatioh shaﬁ] maintain such
Common Area in the samé manner that the Association is eméowered to do by
this instrument with the same right of lien for assessmen#s provided for
herein. ;
(Example: Upon loss of oﬁnershfp by the Associationf a majority of the
Owners of lots abutting one Privatg Street might wish to ﬁorm a corporation for
the maintenance of such street, and such corporation would serve as the instru-
.‘E“lnent for the maintenance of that one street rather than for the maintenance of
several streets.)
Membership in such corporation would be compulsory for all Owners abutting
the Private Street or Streets or having an interest in the Limited Common Area
or Areas to be maintained by the corporation. Such corpofation‘wou1d have no

powers except those provided for in this Article or reasonably incidental thereto.

-IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has

éxecuted this instrument on this the. & ﬁi;.day of /) ovenc do s 1973.

. I >
B SR P R

R R TR . o .

(R e N ~ KILDAIRE FARMS COMPANY, A Limited Partnership
LT e T By BROWN DEVELOPMENT CORPORATION,
o R : Managing Partner
GRS e T

by ‘

- :'?"‘”‘f--w‘q*’AI\EF ST - P B ; 9&hal;~ Ch .

Bt oW .r{.r.-',;,.' ‘gv\- :..-7 \l.-;‘. T _:,L- l"'_,f - - 7 : resﬁdent

e T 5T e s e .

Secretary
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My comnis don.gxpires: /0 ’/5/75
At H /e, —

NORTH CAROLINA—~WAKE COUNTY ép—-o -
The foregoing certificate ofﬁ ’ ;j /
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NORTH CAROLINA | I
WAKE COUNTY . .

I, Alice Q. Hutchins, a Notary Public of Wake County, North Carolina,
certify that Thomas F. Adams, Jr., personally came before me this day and
acknowledged that the foregoing instrument was executed in the name and on
behalf of Kildaire Farms Company, a limited partnership, by its Managing Partner,
Brown Development Corporation; that he, the said Thomas F. Adams, Jr., is the
Secretary of Brown Development Corporation, and that by authority duly given and
as an act of the Corporation, the foregcing instrument was signed by its President,
sealed with its corporate seal, and attested by himself as its Secretary, and that
the said instrument is the act and deed of said Corporation acting as Managing
Partner of Kildaire Farms Company.

WITNESS my hand and notarial seal this the 6th day of November, 1973,

(o %’%w |

Notary® Public
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